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—The MAILING DATE of this communication appears on the cover sheet with the correspondence address — 



THE REPLY FILED 14 July 2009 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE. 

1 . ^ The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of this 

application, applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which places the 
application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3) a Request 
for Continued Examination (RCE) in compliance with 37 CFR 1.114. The reply must be filed within one of the following time 
periods: 

a) 1^ The period for reply expires 3_months from the mailing date of the final rejection. 

b) n The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In 

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection. 

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN TWO 

MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f). 
Extensions of time may be obtained under 37 CFR 1 .136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee 
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee 
under 37 CFR 1.17(a) is calculated from: (1) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as 
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed, 
may reduce any earned patent term adjustment. See 37 CFR 1 .704(b). 
NOTICE OF APPEAL 

2. □ The Notice of Appeal was filed on . A brief in compliance with 37 CFR 41 .37 must be filed within two months of the date of 

filing the Notice of Appeal (37 CFR 41 .37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the appeal. Since a 
Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41.37(a). 

AMENDMENTS 

3. □ The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because 

(a)n They raise new issues that would require further consideration and/or search (see NOTE below); 
{b)\Z\ They raise the issue of new matter (see NOTE below); 

(c) □ They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for 

appeal; and/or 

(d) n They present additional claims without canceling a corresponding number of finally rejected claims. 

NOTE: . (See 37 CFR 1.1 16 and 41.33(a)). 

4. □ The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324). 

5. n Applicant's reply has overcome the following rejection(s): . 

6. □ Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the 

non-allowable claim(s). 

7. ^ For purposes of appeal, the proposed amendment(s): a) □ will not be entered, or b) ^ will be entered and an explanation of 

how the new or amended claims would be rejected is provided below or appended. 
The status of the claim(s) is (or will be) as follows: 

Claim(s) allowed: . 

Claim(s) objected to: . 

Claim(s) rejected: 36-39 and 42-44 . 

Claim(s) withdrawn from consideration: . 

AFFIDAVIT OR OTHER EVIDENCE 

8. □ The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered 

because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and 
was not earlier presented. See 37 CFR 1 .1 16(e). 

9. □ The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be 

entered because the affidavit or other evidence failed to overcome aN rejections under appeal and/or appellant fails to provide a 
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41 .33(d)(1 ). 

1 0. □ The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached. 
REQUEST FOR RECONSIDERATION/OTHER 

11. ^ The request for reconsideration has been considered but does NOT place the application in condition for allowance because: 

See Continuation Sheet 

12. □ Note the attached Information Disclosure Statement{s). (PTO/SB/08) Paper No(s). 

13. □ Other: . 

/Johann R. Richter/ 7/23/09 
Supervisory Patent Examiner, Art Unit 1616 
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Continuation of 11. does NOT place tlie application in condition for allowance because: The Applicant argues that the Dead Sea Salts 
comprises the combination of a magnesium chloride which is a pain killer, magnesium sulfate which promotes healing, magnesium 
bromide which is an anti-microbial agent, potassium and sodium halide which help make the combination in solution hypertonic or isotonic 
and that the combination is for use to remove coagulated blood, stop pain, prevent infection and stop bleeding is not disclosed in the prior 
art. The Applicant's have provide no evidence of the same. The arguments of counsel cannot take the place of evidence in the record. In 
re Schuize, 346 F.2d 600, 602, 145 USPQ 716, 718 (CCPA 1965); In re Geisler, 116 F.3d 1465, 43 USPQ2d 1362 (Fed. Cir. 1997) ("An 
assertion of what seems to follow from common experience is just attorney argument and not the kind of factual evidence that is required to 
rebut a prima facie case of obviousness.") However, none of the claims set forth the stated attributes or uses or require the same. With 
respect to the composition, the intended use does not patentably distinguish the composition as the Applicant has provided no evidence 
that the prior art Dead Sea Salts cannot be used in the nasal passages. The rejection herein is based on a combination of references. 
There is no requirement in a prima facie case of obviousness that each reference disclose each element of the claimed invention 
individually. In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., Inc., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1 986). Shippert does not teach away from the claimed invention as Shippert claims treating bleeding in the nasal or sinus passage after 
surgery or due to a wound with a saline solution. The Applicant provides no evidence that a saline solution would be irritating to wounds or 
that saline solutions are primarily used to wash out allergens. In any case, a Dead Sea salt solution is a type of saline solution. There is no 
requirement that Remington disclose use to treat trauma or to stop bleeding. EP 0938453 discloses a nasal spray formulation containing 
Dead Sea Salts for treatment of nasal or sinus congestion. There is no requirement that said reference disclose treatment of bleeding or 
soothing or healing trauma in the nasal passagways. Contrary to the Applicant's arguments, the combined teachings of the prior art do 
relate to blood related treatment or trauma as Shippert discloses and/or suggests the same in combination with the other teachings of the 
prior art. The Applicant's reliance on In re Szajan and Lump, 164 USPQ 632 (CCPA 1970) with respect to the composition claims is 
misplaced. The court determined in that case that the preamble was more than a mere statement of intended use. There is nothing in the 
composition claims that indicates that the preamble provides a difference in terms of structure or ingredients. See Pitney Bowes, Inc. v. 
Hewlett-Packard Co., 182 F.3d 1298, 1305, 51 USPQ2d 1161, 1165 (Fed. Cir. 1999). See also Rowe v. Dror, 112 F.3d 473, 478, 42 
USPQ2d 1550, 1553 (Fed. Cir. 1997) ("where a patentee defines a structurally complete invention in the claim body and uses the preamble 
only to state a purpose or intended use for the invention, the preamble is not a claim limitation"); Kropa v. Robie, 1 87 F.2d at 1 52, 88 
USPQ2d at 480-81 (preamble is not a limitation where claim is directed to a product and the preamble merely recites a property Inherent in 
an old product defined by the remainder of the claim); STX LLC. v. Brine, 211 F.3d 588, 591, 54 USPQ2d 1347, 1350 (Fed. Cir. 2000) 
(holding that the preamble phrase "which provides improved playing and handling characteristics" in a claim drawn to a head for a lacrosse 
stick was not a claim limitation). With respect to the method claims, the combined teachings of the prior art do disclose and/or suggest a 
method for treating epistaxis and post surgical irrigation of nasal passagways as claimed as indicated above and in the Final Office Action 
(5/1/2009) 
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